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QUESTION PRESENTED 

12, 808 

The question for decision is whether, in a negligence action by a 
passenger in an automobile for personal injuries caused by defendant- 
operator^ sudden and violent stopping of the automobile, the trial court 
erred in granting a summary judgment in favor of the defendant prior to 
a trial of the case on the ground that the evidence then before the court 
was insufficient to go to a jury on the issue of whether defendant's actions 
constituted negligence. 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 12,808 
JULIA T. CELLINI 

Appellant 

vs. 

EDWARD K. MOSS 

Appellee 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

1. The U. S. District Court for the District of Columbia had juris¬ 
diction under D. C. Code (1951) Title 11, Sec. 306. 

2. This Honorable Court has jurisdiction of this appeal under 
28U.S.C. Sec. 1291. 


STATEMENT OF THE CASE 

This is an appeal from a district court order granting a motion for 
summary judgment in favor of defendant in an action for personal injuries. 

On March 5, 1954, plaintiff was a passenger in an automobile owned 
and operated by defendant On Wisconsin Avenue at the intersection of 
Tf W" Street, N. W. (where the Giant market is located) defendant brought 
his automobile to a standstill "two or three feet" behind another automobile 
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(driver unknown), in conformance with a red traffic signal. Both automo¬ 
biles were in the center (Left hand) lane of traffic and proceeding north. 

(J. A. 4). 

Upon the traffic light’s turning green the car ahead moved forward, 
giving indication of a left turn, and defendant started up. Then the car 
ahead stopped and defendant stopped. As the car ahead again proceeded 
defendant also started. When the forward car altered its course and again 
stopped, defendant abruptly applied his brakes bringing his car to the 
sudden and violent stop which caused his passenger, plaintiff herein, to 
be thrown forward from the front seat into the dashboard and windshield, 
and to incur the injuries complained of (J. A. 4, 11-12). 

As a result plaintiff suffered a concussion of the brain, immediately 
lost consciousness, and is unable to state of her own knowledge whether 
defendant’s car actually struck the car ahead, how the car ahead then pro¬ 
ceeded, and any and all subsequent details immediately following. 

(J. A. 12-13). 

Defendant filed motion for summary judgment together with his 
affidavit and the deposition of plaintiff. Plaintiff filed opposition to the 
motion. The motion was set and heard by Judge Edward M. Curran on 
June 8, 1955, on opposing briefs and oral argument, and judgment was 
granted in favor of defendant’s motion. 

STATUTES AND RULES INVOLVED 

1. Rule 56, Federal Rules of Civil Procedure, 28 U. S. C.A. p. 153. 
Summary Judgment. "* * * (c) Motion and Proceedings Thereon. * * * 
The judgment sought shall be rendered forthwith if the pleadings, deposi¬ 
tions, and admissions on file, together with the affidavits, if any, show 
that there is no genuine issues as to any material fact and that the moving 
party is entitled to a judgment as a matter of law. * * *” 


2. Traffic and Motor Vehicle Regulations for the District of 
Columbia, Part I, Rules of the Road. 

"Sec. 33. Following Too Closely. The driver of a vehicle 
shall not follow another vehicle more closely than is reasonable and 
prudent, having due regard for the speed of such vehicles and the 
traffic upon and the condition of the highway. " 

"Sec. 38. Starting Parked Vehicle. No person shall start a 
vehicle which is stopped, standing or parked unless and until such 
movement can be made with reasonable safety. " 


/a 


TATEMEN 


I^P^OINTS 


The court erred in sustaining, and in not overruling, defendants 
motion for summary judgment, because there is a material issue of fact 
as to the negligence of defendant. 


/ / f suixunAni 

1. Th^Federal Rule 8 of Civi 


SUMMARY OF ARGUMENT 


Civil Procedure require a short and plain 
statement of the facts, and a summary judgment against this plaintiff 
denies her full exposition of her case and the opportunity to establish 
negligence by direct and cross-examination. 


2. The motion for summary judgment should have been denied as a 
matter of law and the case allowed to proceed to trial because there is a 
material issue of fact as to the negligence of defendant. Where plaintiff’s 
injuries indicate a violent impact, reasonable men may find that defendant 
was negligent in that he stopped too close behind the preceding car* and/or 
subsequently started up too soon and too fast. Such negligence was a 
proximate cause of the emergency and his sudden and violent stop, from 
which flowed plaintiff’s injuries. 
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ARGUMENT 

1. Plaintiff was denied full opportunity to establish her case. 

The brief form of complaint in negligence suits is specified by the 
Federal Rules of Civil Procedure (Form 9, Appendix of Forms, U. S. C. A. 
page 521). There is no provision for alleging evidentiary facts such as 
admissions which may be brought out on cross-examination. That all 
evidentiary facts need not be pleaded is shown in Butcher v. United Electric . 
cal Coal Co ., 174 F. 2d 1003, 1006, citing Asher v. Ruppa, 173 F. 2d 10; 

F. R. C. P., Rule 12. 

2. The case should have been allowed to proceed to trial because 
there is a material issue of fact as to the negligence of the defendant. 

"Factual issues are not to be tried or resolved by summary 
judgment procedures; only the existence of a genuine and material 
factual issue is to be determined. Once it is determined that there 
is such an issue summary judgment may not be granted; in making 
this determination doubts (of course the doubts are not to be fanci¬ 
ful) are to be resolved against the granting of summary judgment***” 
Dewey v. Clark, 86 U. S. App. D. C. 137, 180 F. 2d 766. 

That defendant made a sudden 1 stop is uncontroverted. That a sudden 
stop may be part of a negligent course of action was determined by this 
Court in Cole v. Capital Transit Co. , 90 U. S. App. D. C. 289, 195 F. 2d 
568, a case similar to the present one except the degree of care owed to 
the passenger. Not questioning the propriety of defendant's sudden stop, 
the court said: 

"The crucial question is not what the motorman did after he 
was faced with the emergency * * * but how he happened to become 
involved in that emergency , (emphasis in original). Were the 
circumstances such that he by proper care and foresight should 
have apprehended the danger of a collision ? * * * Hence there 
arose questions which fell within the province of the jury. ” 
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In Williams v . Capital Transit Co. , _U. S. App. D. C. _ 

215 F. 2d 487, this Court on similar facts cited the Cole case above with 
approval and gave the above quotation as the rule governing the case. 

"That a condition of emergency confronted the operator * * * cannot be 
doubted. Were the circumstances such that by proper care and foresight, 
the transit operator should have apprehended danger of a collision ?" 

The Court went on to distinguish Washington, Marlboro & Annapolis Motor 
Lines v. Maske, 89 U. S. App. D. C. 36, 190 F. 2d 621 (relied upon by 
defendant in the court below (J. A. 6) ): 

"The court found it impossible to reconcile her (plaintiff 
Maske* s) testimony as that of an interested witness with evidence 
adduced by several disinterested witnesses. Particularly, the 
court pointed out, a verdict in her (plaintiff s) favor lacked sub¬ 
stantial support *in view of her previous contradictory statement 
to her doctor* * * *. Clearly the Maske case is in nowise to be 
understood as denying the rule * * * applied in the Cole case." 

The Maske case was again limited in Alexandria, Barcroft and 

Washington Transit Company v. Fox, __ U. S. App. D. C. _, 

220 F. 2d 379, and in Capital Transit Co . v. Foster , _U. S. App. _ 

D. C.^_, _F. 2d : v < , 5 CCH Auto. Cases 2d 660, as this Court 

distinguished the evidentiary facts. 

The law in the District of Columbia governing the duty owed by a 
private automobile operator to a guest passenger is set forth in Gatton v. 
Cullins , 78U.S. App. D. C. 170, 138 F. 2d 425.It is the common law 
standard of "ordinary care**. (In the Gatton case this Court upheld a 
verdict for defendant on the "sudden emergency rule, " which was carefully 

1/ The Gatton Case, based on the Maryland common law because of the 
situs of the accident, correctly states the governing District of Columbia 
common law, which derives from Maryland. Browne v. Davidson Transp . 

& Storage Co., D. C. Mun. App. 1952, 90 A. 2d 245. 
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limited to situations wherein defendant was free from antecedent negli¬ 
gence. ) That a sudden and violent stop may constitute lack of the ordinary 
care owed a passenger was announced in Hilton v. Harding, 135 Me. 517, 

200 A. 801, and in Smith v. I Gross, 113 Pa. Super. Ct. 568, 173 A. 478. 

Local Traffic and Motor Vehicle Regulations Sec. 33, Tt Following 
Too Closely, " and Sec. 38, "Starting Parked Vehicle, " ( Page 3 herein) 
and defendants own affidavit spell out a prima facie case of negligence. 
Defendant states that upon his initial stop the first car (driver unknown) 
was "two or three feet ahead of me. " "Two or three feet” is 24 to 36 
inches, is less than one-half of a car width and one-fifth of a car length. 

This is following another vehicle "more closely than is reasonable and 
prudent" (Sec. 33). An ordinary prudent man finding that, for one reason 
or another, he had come to a stand-still so close to the preceding car 
would be very cautious in again putting his car in motion. For defendant 
to start from such a close distance with high acceleration (such as must 
have preceded the extensive injuries resulting to plaintiff from the sudden 
stop) is starting a standing vehicle before "such movement can be made 
with reasonable safety" (Sec. 38). Furthermore defendant had halted his 
car in the center lane of traffic. An ordinary prudent man under similar 
circumstances would foresee that the preceding car might intend a left 
turn and might encounter difficulty in proceeding due to oncoming traffic. 
This is a pre-emergency situation in which defendant had a duty to exercise 
"proper care and foresight. " Under the circumstances reasonable men 
easily may find defendant negligent. The possibility that a reasonable man 
might find in plaintiffs favor is all that is necessary to preserve plaintiffs 
right to a jury trial. Shewmaker v. Capital Transit Co. , 79 U. S. App. D. C. 
102, 143 F. 2d 142. 

Where there is uncertainty as to the existence of negligence the 

r '•* 

question is not one of law but of fact to be settled by a jury; and this whether 
the uncertainty arises from a conflict in testimony, or because, the facts 
being undisputed, fairminded men honestly may draw different conclusions 


from them. Richmond & Danville R. Co. v. Powers, 149 U. S. 43, 13 
S. Ct. 748, 37 L. Ed. 642, cited by this Court in Higashi v. Shifflett, 

90 U. S. App. D. C. 302, 195 F. 2d 784. 

CONCLUSION 

Defendant owed to plaintiff, a guest passenger in defendants auto¬ 
mobile, a duty to exercise ordinary care. Whether in the circumstances 
shown plaintiffs injuries resulted from lack of such care is a factual case 
for the jury. Hence, the trial judge erred in granting summary judgment 
for defendant on an incomplete record from which he held, as a matter of 
law, the evidence of the defendant's negligence to be insufficient to warrant 
trial of that factual issue. 

Accordingly, the trial judge's decision should be reversed. 

Respectfully submitted, 

David A. Scott 

1025 Connecticut Avenue 

Washington 6, D. C. 

Attorney for Appellant 
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[ Filed Feb. 8 , 1955] 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

JULIA T. CELLINI ) 

8144 Eastern Avenue, N. W. ) 

Washington, D. C. ) 

v. Plaintiff ) Ciyil Action 572.55 

EDWARD K. MOSS ) 

1033 Cecil Place, N.W. ) 

Washington, D. C. ) 

Defendant.) 

COMPLAINT FOR NEGLIGENCE 
(Automobile - Personal.Injuries) 

1. The amount sued for herein is in excess of $3,000.00 and jurisdic¬ 
tion of this action is granted to this Court by Title 11, Section 11-305, D. C. 
Code, 1951. 

2. Plaintiff and defendant are both adult citizens of the United States 
and residents of the District of Columbia. 

3. On March 5, 1954, on a public highway called Wisconsin Avenue 
in the northwest section of the District of Columbia, defendant negligently 
operated a motor vehicle in which plaintiff was a guest passenger. 

4. As a result plaintiff was thrown forward and struck her head and 
suffered a concussion and was otherwise injured, was prevented from 
transacting her business, suffered great pain of body and mind, and incurr¬ 
ed heavy expenses for medical attention and care. 

WHEREFORE, plaintiff demands judgment against defendant in the 
sum of Twenty-five Thousand Dollars ($25,000.00) and costs. 

David A. Scott 
Attorney for Plaintiff * * * 

DEMAND FOR JURY TRIAL 

The plaintiff demands a trial by jury on all the issues herein. 

David A. Scott. 
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2 [Filed March 1, 1955] 

ANSWER 

First Defense 

The complaint fails to state a cause of action upon which relief may 
be granted. 

Second Defense 

Defendant admits that plaintiff was a passenger in his automobile at 
the time and place alleged. 

* 

Defendant denies negligence and is without knowledge or information 
sufficient to form a belief concerning plaintiff's alleged injuries and damag¬ 
es and demands strict proof thereof. 

Third Defense 

Plaintiff's alleged injuries and damages were caused by her own 
negligence and failure to exercise due care for her own safety. 

Fourth Defense 

Plaintiff's alleged injuries and damages were caused by the negligence 
of the operator of another vehicle whose identity is unknown to this defendant. 

Fifth Defense 

Plaintiff's alleged injuries and damages are the result of an unavoid¬ 
able accident. 

COLLINS & ANQFRSON 
By Robert E. Anderson 
Attorneys for Defendant * * * 

(Certificate of Service) 

* * * * * ♦ 
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4 [Filed May 13, 1955] 

MOTION FOR SUMMARY JUDGMENT 

Comes now the defendant, Edward K. Moss, by his attorneys, and 
moves the court to enter summary judgment in his favor, and as reasons 
therefor refers to the points and authorities attached hereto. 

COLLINS AND ANDERSON 

By Robert E. Anderson 

Attorneys for Defendant * * * 

(Certificate of Service) 

****** 

5 [Filed May 13, 1955] 

AFFIDAVIT 

Edward K. Moss, being first duly sworn on oath deposes and says as 
follows: 

That he is the defendant in the above entitled cause. 

That on the 5th day of March, 1954, I was proceeding north on Wis¬ 
consin Avenue in the left lane of traffic nearest the center of Wisconsin 
Avenue. At which time the plaintiff, Miss Julia T. Cellini, was a passeng¬ 
er in the right front seat of my car. I stopped for a red light at the corner 
where the Giant market is located, which is the intersection of rr W" Street. 
When I stopped at the red light, there was one car two or three feet directly 
ahead of me headed north. When the light turned green, the car ahead 
moved ahead slowly awaiting an opportunity to make a left turn. He started 
out slowly and was turning to his left. He then stopped, waiting for South¬ 
bound traffic to clear. I stopped also. He started ahead again to make his 
left turn and I started also. He stopped suddenly again for no reason that 
was apparent to me and in order to avoir! hitting him, I stopped suddenly. 
There was no contact between my car and the car ahead of me. I then 
noticed that Miss Cellini had struck her head on the windshield of my car 
and in the meantime, the preceding car pulled away. 
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Further deponent sayeth not. 


s/ Edward K. Moss 


Subscribed and sworn to before me this 25 Day of April, 1955. 

R obert N. Gordon 
Notary Public 

My Commission expires December 31, 1957. _ 

Exhibit 





POINTS AND AUTHORITIES IN SUPPORT OF MOTION 

1 1 ' 11 ■ 111 j 1,1 , 1 _ • • ■ 

This litigation arises out of an incident that occurred March 5, 1954, , 

- • • . _ i 

at approximately 9:30 P. M. on Wisconsin Avenue near the intersection of 

i 

W Street, N. W., Washington, D. C. j _ 

i i 

v* • ... 

The defendant was operating his automobile in a northerly direction 
on Wisconsin Avenue in the left hand lane of northbound traffic. Plaintiff 

I . 

Julia T. Cellini was a passenger on the right front seat of defendant’s 
automobile. 


At the intersection of W Street, defendant stopped behind another 
northbound vehicle, both cars being stopped for the red traffic signal. ' 

j m 

When the light changed to green the automobile ahead began to slowly make 
a left turn. After moving a short distance this vehicle stopped, waiting for 
southbound traffic to clear and defendant also stopped. After southbound 
traffic cleared, the car ahead again started forward and then for no apparent 
reason stopped suddenly. Defendant was required to stop suddenly to avoid 
colliding with the rear of the car ahead. There was no contact between the 
front of defendant’s automobile and the rear of the forward car... 


When this stop was made plaintiff was thrown forward and struck her 

i ■ ‘ * 

head on some portion of the windshield. ‘ ’ j : 

The car ahead pulled away and was unidentified. 

The foregoing facts are as set forth in plaintiff’s deposition, taken 
on March 11, 1955 and defendant’s affidavit attached hereto as Exhibit r*A”. 
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To the best of defendants knowledge there are no other persons hav¬ 
ing knowledge of the facts surrounding this incident and the matter will have 
to be decided solely upon the testimony of plaintiff and defendant. 

The most recent case in this jurisdiction involving similar facts 
(and in fact the only such case that counsel has been able to find} is that 
of Washington, Marlboro & Annapolis Motor Lines, Inc. v. Maske, 89 U. S. 
App. D. C. 36, 190 F 2d 621. 

In that case the plaintiff was a fare-paying passenger on a bus and 
as such was, of course, entitled to the highest degree of care. In addition, 
there was conflicting testimony as to the necessity for the sudden stop. 
Although the trial judge denied defendants motion for a directed verdict 
and the jury found for the plaintiff, the U. S. Court of Appeals reversed and 
held that the defendants motion for a directed verdict should have been 
granted, and judgment was entered for the defendant 

In the instant case, the plaintiff was a guest in defendants automobile, 
not a fare-paying passenger, and therefore entitled to only ordinary care. 
Also, there is no controversy over the necessity for defendants stop. 
Plaintiffs testimony on this point is somewhat vague and/6r evasive, how¬ 
ever, the only inference that can be drawn from it is that defendant was 
required to stop because of the unanticipated actions of the driver of the 
car ahead. 

It is, therefore, respectfully submitted that there is no material 
question of fa$t at issue herein and defendant is entitled to summary judg¬ 
ment pursuant to the provisions of Rule 56 F. R. C. P. 

COLLINS AND ANDERSON 

By Robert E. Anderson 

Attorneys for Defendant 

****** 
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[Filed May 18, 1955] i * . 

OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 

Now comes David A. Scott, attorney for the plaintiff, and opposes the 
motion of the defendant entitled Tf Motion for Summary Judgment" and for 
reasons therefor refers to the points and authorities attached hereto. 

David A. Scott * * * 

(Certificate of Service) 

* * .* * * 

* i 

POINTS AND AUTHORITIES IN OPPOSITION TO MOTION 

•i j ■ ... 

1. Washington, Marlboro and Annapolis Motor Lines v. Maske, 89 

U. S. App. D. C. 36, 190 F. 2d 621, cited by defendant, was decided on 
different facts. As explained and distinguished in Williams V. Capital 
Transit Company, U. S. App. D. C. ,80 Wash. Law. Hep. 49, 

i 

215 Fed. 2d 487, "a verdict in her (plaintiff JMaskes) favor lacked substan¬ 
tial support in view of her previous contradictory statement to her doctor *** 
Clearly the Maske case is in no wise to be understood as denying the rule 
announced in the Jackson case and applied in the Cole case. " 

2. The "Cole case" * referred to is Cole v. Capital Transit Co., 90 

U.S. App. D. C. 289, 195 F. 2d 568. On page 290 the court addresses it¬ 
self to the same problem defendant raised, the necessity for defendant 

driver to stop abruptly. "The crucial question is not what the motorman did 
after he was faced with the emergency ♦ * * but how he happened to become : 
involved in that emergency ." {Italics in original.) - ; 

3. Traffic and Motor Vehicle.Regulations for the District of Columbia, 
Part I, Rules of the Road, Sec. 33. Following too Closely. "The driver of 
a vehicle shall not follow another vehicle more closely than is reasonable 
and prudent, having due regard for the speed of such vehicles and the traffic 
upon and the condition of the highway." 

4. Traffic and Motor Vehicle Regulations for the .District of Columbia, 
Part I, Rules of the Road, Sec. 38. Starting Parked Vehicle. tf No person 

• i * * 
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shall start a vehicle which is stopped, standing or parked unless and until 
such movement can be made with reasonable safety. " 

David A. Scott 
Attorney for Plaintiff 

* * * * * * 

7 [Filed June 10, 1955] 

ORDER 

This cause came on for hearing the 8th day of June 1955 on defendant's 
motion for summary judgment, and upon consideration of same, and the 
argument of counsel, it is by the Court this 10 day of June, 1955 

ORDERED, that defendant's motion be, and it hereby is granted, and 
judgment is hereby entered in favor of the defendant. 

Edward M. Curran 
Judge 

(Certificate of Service) 

****** 

8 [Filed June 21, 1955] 

NOTICE OF APPEAL TO CIRCUIT COURT OF 

APPEALS UNDER RULE 73(b) 

\ 

Notice is hereby given that Julia Cellini, plaintiff above named, 
hereby appeals to the Circuit Court of Appeals for the District of Columbia 
from the Order granting defendant's Motion for Summary Judgment entered 
in this action on June 10, 1955. 

David A. Scott 
Attorney for Appellant *** 

(Copy to: 

Collins and Anderson * * * 

Atty. for Defendant 

* * * * * * 
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9 [ Filed June 24, 1955] 

STATEMENT OF POINTS ON APPEAL 

The Court erred as follows: In sustaining,, and in not overruling, 
defendant's motion for summary judgment, because there is a material ' 
issue of fact as to the negligence of the defendant. 

David A. Scott 
Attorney for Plaintiff 

* * * * , * * 

• * ' ^ 

[Filed March 15, 1955] 

DEPOSITION OF PLAINTIFF 

* * * w - 

Washington, D.C. :j 

Friday, March 11, 1955. , < 

Deposition of JULIA T. CELLINI, the plaintiff in the above-entitled 
cause, called for examination by counsel for the defendant, pursuant to 
notice, copy of which is attached to the court copy of this deposition, at the 

* * " - ** *• * ~ r*. 

law offices of Collins and Anderson, Room 510 Mills Building, Washington, 
D. C., before Joseph J. Pastore, a notary public in and for the District of 

Columbia, beginning at 10:00 o'clock a. m., when were present on behalf 

■ ! ■ ** •->/-* 

of the respective parties: 

• • . , ., . h . h, i k 

DAVID A. SCOTT, ESQ. 

- * ‘ *■ * * * * v ' ^ 

for the plaintiff. 

• — * *' 

COLLINS & ANDERSON, 

By PETER LARSEN* ESQ. . . . 

for the defendant 


10 


Thereupon 

JULIA T. CELLINI 

the plaintiff, was called for examination by counsel for the defendant, and 
after having been sworn by the notary was examined and testified as follows: 

[ 2] EXAMINATION BY COUNSEL FOR DEFENDANT 

BY MR. LARSEN: 

Q. • State your full name, please. A. Julia T. Cellini. 

• Q. Where do you live, Mrs. Cellini? A. 8144 Eastern Avenue, 
Northwest. 

Qt How long have you lived there ? A. Since November f 49. 

Q. Where did you live before that, Mrs. Cellini ? A. In Ohio. 

Q. Where? A. Steubenville, Ohio. 

Q. Do you remember the address ? A. Negley Avenue. 

Q. Any specific address there ? A. Negley Avenue. That is all. 

Q. Just Negley Avenue ? A. Yes. 

Q. On March 5, 1954, were you a passenger in an automobile driven 
by Edward K. Moss ? A. I was. 

Q. Where were you coming from at the time ? A. I had left the 
office and stopped in — went from the office to the wharf and stopped by 
his home and then on the way to my home. 

[ 3] Q. Where had you stopped at the wharf ? A. Just a — one of the fish 
places. I don't know the name of it. 

Q. Shopping? A. Yes. 

Q. From there you were on your way to your home ? A. That's right. 
Q.. Did there come a time when the car got on Wisconsin Avenue ? 

A. Yes. We went from the wharf to Cecil Place by his home and from 
there up Wisconsin Avenue toward my home. 

Q. What part of Wisconsin Avenue was the car on when you were 
injured? A. What part? 

Q. Yes. A. Wisconsin and — I can't think of the name of the street. 
It's near the apartment — right above the Carillon Apartments. 
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Q. Near the Giant food store ? A. Yes. In the vicinity. 

Q. Perhaps the 1800 block of Wisconsin Avenue? A. I wouldn’t 
know by number, no. 

Q. In which lane of traffic were you traveling with respect to the 
curb, the right-hand curb, of Wisconsin Avenue ? A. We were in the 
center lane. 

[4] Q. In the lane nearest the traffic coming in a southerly direction 
on Wisconsin Avenue ? A. That’s right j 

i 

Q. Did you have occasion to come to a stop at this intersection,? . 

A. As I remember, yes. 

Q. Were there any other vehicles in the immediate vicinity ? A. 

Yes. : 

Q. Will you tell us where they were with reference to your car ? * 

A. There was a car in front of us, and we were stopped for a light, and 
there was traffic coming the other way. 

Q. At the time you were stopped the light was red ? A. That is * 
correct _• - 

Q. Then what happened? A. Well, we started out That I recall. 
And there was a car in front of us that was making a teffc-hand turn. He , 
then ^started and made a right, went forward, and Mr. Moss followed him . 

I mean, he was pulling out He applied his brakes and it threw me forward. 

What happened then I do not know. 

— — ■ -- - 

[5] Q.. Let me get this straight. The car that was preceding you started^ 

to make a left-hand turn; is that rig ht? A. That’s right ' y„* 

Q. Did he signal that left-hand turn ? A. I do not remember. .. 

— ' - 1 1 - 

Q. You don’t remember whether he made a signal? A. I do not : 

Q. But it looked to you like he intended to make a left-hand turn; 
is that right. ? A. Yes. : /' - .. 

Q. Did he travel some distance to the left? A. I would say that he 
started to go to the left, yes. - /- - 

Q. And it was at that time that you were pulling out ? A. Yes.. 

Q. In your lane of traffic ? A. That’s right. 


i 
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Q. Then what did he do ? A. I wished I could tell you exactly. All 
I know is that I went out. 

Q. I think you mentioned earlier that he cut back to his right after 
beginning to turn to the left. A. Yes. 

Q. What did Mr. Moss do at this time ? A. I imagine he applied 
his brakes. 

[6] Q. In what way was Mr. Moss negligent ? What did he do wrong ? 

A. Well, I went completely out. I don’t know. I don’t know whether he 
hit the car, whether it — well, I don’t think he hit the car. I don’t know. 
All I know is that I was thrown forward, that’s all I know, and hit my head. 

Q. But it was necessary for him to make a sudden stop to avoid 
coming in contact with this car; is that right ? A. Well, I wasn’t driving. 

I don't know. 

Q. Do you drive a car? A. Yes, Ido. 

Q. I want to return again to my question: In your complaint here 
you indicated that the defendant negligently operated a motor vehicle. I 
would like to know in what regard, in what way, Mr. Moss was negligent. 
A. If he had been far enough aw ay from the car, he may not — he 
wouldn’t have had to apply his brakes, and he should have been on the 
right-hand side of the lane. 

Q. Right-hand side of what lane ? A. Right-hand side of the street. 
Q. Is it correct that the car preceding you made an unexpected turn 
back into traffic after he had begun to make a left turn ? A. That’s the 
way I remember if. Idon’t know whether he — I don’t even know if he 
made a signal for a left-hand turn. I remember seeing the car starting 
to make a left-hand turn. 

[ 7] Q. Then did the car not come bac k into your lane of travel ? A. 

Mr. Mos s said the car went straight ahead instead of going -- I do not 
remember. 

Q. What injuries did you suffer as a result of this accident ? A. I 
had a brain concussion, two black eyes, hit my nose. 

Q. Were you taken any place after the accident or did you go home ? 
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A. I insisted that he take me home. 

Q. Where did you go after that ? A. I stayed home. The next 
morning I went to the doctor. 

/ 

Q. What doctor did you go to? A. Dr. Reisinger. 

Q. Is he your family physician ? A. He is my physician. 

Q. This was on March 6 when you first went to see Dr. Reisinger ? 

A. That f s right. 

Q. What treatment did you receive from him at that time ? A. He 
wanted to put me in the hospital and I didn’t want to go. He gave me medi¬ 
cation. He examined me and gave me about four different types of medi¬ 
cines. 

[8] Q. Internal medicines ? A. Yes. And then he sent me to have 
x-rays. 

Q. Did you have these x-rays ? A. Made ? 

Q. Yes. A. Yes. 

Q. Did they reveal anything ? A. Concussion. 

Q. I beg your pardon ? A. They said it was a brain concussion. 

Q. Were you ever confined to your bed as a result of these injuries ? 
A. Yes, I was in bed. In fact, I managed to go to the office for a week and 
I’d go to the office but on the couch practically all the time. I went against 
the doctor’s — 

Q. How many days did you lose from your employment or your work ? 
A. Well, I was out, as I recall — you mean just not at the office at all ? 

Q. Not at the office at all. A. I’d have to check. It was one or two 
days. I had to be there because of commitments. 

Q. And you missed one or two days. Was that March 6th and 
perhaps the 7th ? [9] A. Well, the 6th is the day I went to the doctor. I 
stopped in the office to keep an appointment, which I did not complete 
because I couldn’t carry on. I was not there on the 7th, and I just spent 
part of the 8th and the balance of that week I was just going into the office 
as I could and going to the doctor. I was going to the doctor every day at 
that point. 
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Q. Then did you return to your office full time ? A. Yes. 

Q. And you have been working since then regularly ? A. I’ve had to 
be working regularly, whether I felt like it or not. 

Q. But you have been working regularly since that first week after 
the accident ? A. I have been working, yes. 

Q. What do you do, Mrs. Cellini ? A. I own the Washington Business 
Services. 

Q. What type of work is that? A. It’s a service organization. We 
service — give auxiliary services to all types of organizations in town. 

Q. What types of services, Mrs. Cellini ? A. Stenographic, dupli¬ 
cating, printing, editorial work, publication work, office management. 

Q. How many people do you employ ? A. On a regular basis, ten. 
Part-time basis, 22. 

[ 10] Q. Bid you suffer any loss of income as a result of this accident ? 

A. I certainly did. 

Q. What loss of income did you suffer ? A. Well, I had to cancel 
out appointments for work that I just — I was not able to handle nor could 
I supervise my people to do it. 

Q. Is that work that you do yourself — these appointments that you 
weren’t able to make? A. That’s right. 

Q. What type of work is that ? A. Contacting clients as to what 
has to be done, give my recommendations as to how the job should be done, 
and then supervise the actual working. 

Q. How long have you engaged in this type of work in Washington ? 

A. Since August of * 53. 

Q. Since you didn’t have this particular job before August of 1953, 
you have no way of comparing the amount of income made in March of * 54 
with that of March ’ 53 ? A. No, I do not. 

Q. Could you tell us the difference in income earned in March of 
’54 in comparison with February of ’ 54? A. Well, I don’t have the figures. 
No, I would not attempt to tell you what the difference was. 

[11] Q. Do you keep books on that? A. We certainly do. 
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Q. Could you give that information to your attorney and make it 
available to us ? I certainly could. 

Q. Do you happen to recall the income of your business in the year 
1953 ? A. We had a gross of about $50,000. 

Q. What was your income in .’ 54 ? A. Wait a minute. Did you say 

’53? 

Q. Yes. A. From August ? 

Q. That is right. A. No. I don’t recall. I couldn’t give you that 
figure. I can get it for you, but I couldn’t tell you offhand. 

Q. You will make that information available to your attorney ? 

A. Yes, I will. 

Q. How many times have you seen Dr. Reisinger since the accident, 
if you recall ? A. Well, in the months of March, April and May I saw 
Dr. Reisinger, oh, two and three times a week. 

Q. What type of treatments did you receive from him at that time ? 
A. It was all by medication. I don’t recall exactly what prescriptions he 
has given me. 

[12] Q. After May how often did you see Dr. Reisinger? A. I’d have to 
consult my records on that. I wouldn’t attempt to answer it. 

Q. Do you recall the total amount of his bill? 

MR. SCOTT: You have that information. 

THE WITNESS: I don’t know. 

MR. LARSEN: All right. 

BY MR. LARSEN: 

Q. Have you ever seen any other doctors in connection with your 
injury ? A. Only x-rays by Groover, Christie and Merritt. 

Q. Have you ever made a claim against anybody else as a result of 
an automobile accident? A. I have not. 

Q. Have you had any serious medical ailments prior to this ? 

A. I have not. 

Q. Had Dr. Reisinger treated you prior to this accident ? A. Just 

for normal check-ups, which I am in the habit of having made. 

* • • ■ * » ^ • 

Q. Are you still being treated by a physician ? A. I am. 
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Q. What is the nature of your present complaint ? A. Headaches. 

[13] Q. How often do you suffer these headaches ? A. I have practically 
a continual headache, and I just keep taking medication for it. 

Q. What type of medication do you take ? A. Well, I don’t know 
exactly what the pills are that he gives me. I know they have codeine in it, 
because I have to get a prescription from him every time they have to be 
refilled, and I take them only under his instructions. 

Q. How often do you take these pills ? A. Well, depending on how 
serious the headache is. Many times it’s by phone. I ask him how often 
should I take them. Maybe it’s two every three hours. I try to cut down 
on them as much as possible. 

Q. How often are you seeing Dr. Reisinger now ? A. I haven’t been 
seeing him as often as he thinks I should see him. 

Q. When was the last time you saw Dr. Reisinger ? A. Well, I 
talked to him by phone and he prescribed some more medicine just last 
Thursday, I believe. 

Q. And prior to that ? A. Well, I guess I had him on the phone about 
two weeks before. I don’t nm to his office every time I feel a headache, 
because he’s going to tell me the same thing, and I can see no reason for 
letting the doctor bill go up. 

[14] Q. Where are these headaches? A. Right on the top of my head 
(indicating). 

Q. Have they always been there ? A. Yes. 

Q. Has that been the only complaint you have had since the accident 
occurred? A. That’s right. 

Q. There is no exterior deformity of any kind ? A. No. 

Q. Was there ever anything other than the black eyes — A. And 
the headache. 

Q. — subsequent to the accident ? A. That is all. 

Q. I show you this statement and ask you if that is your signature. 

A. Yes, it is. That is my signature. 

Q. In this statement describing the accident you say: ’’Passenger 
in 1936 Ford, front seat. Sudden stop following sharp application of brakes 
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to avoid hitting car ahead which started to make a left-hand turn and then 
went straight, causing me to crash against windshield. " Is that your best 
recollection of how the accident occurred? A. That’s my best recollection. 

Q. Could you estimate for us the speed of the car driven by Mr. 

Moss as he proceeded forward from the stopped position ? A. No, I 
couldn’t 

[15] Q. Was there anything unusual about it ? A. I just don’t remember. 

I completely blacked out and I’m not going to try to make statements that 
I cannot truthfully say, "Yes, that is exactly the way it was. " 

Q. You were never able to identify the car in front of you ? A. No. 

Q. As fax as you know, Mr. Moss’ car and this car never came in 
contact; is that right ? A. I do not know. 

Q. You don T t know whether it did or whether it didn’t; is that right? 
A. That’s right. 

MR. LARSEN: That is all the questions I have. 

MR. SCOTT: I have no questions. 

(By stipulation of counsel in the: 
presence of the witness reading and 
signature waived.) 

(Certificate of Notary Public) 

Joseph J. Pastore 
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QUESTION PRESENTED 

In a personal injury action by a guest passenger against 
her host, did the trial court err in granting summary 
judgment in favor of the defendant when the evidence 
presented clearly indicated that the host was required to 
make a sudden stop in order to avoid striking the rear of 
the car ahead, which had made a sudden and unexpected 
stop and for no apparent reason? 
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STATEMENT OF THE CASE 

On March 5, 1954, plaintiff was a guest passenger in an 
automobile owned and operated by the defendant Said 
automobile was proceeding in a northerly direction on 
Wisconsin Avenue, N. W., Washington, D. C., in the left 
hand northbound lane. At the intersection of W Street, 
defendant’s automobile was brought to a stop two or three 
feet directly behind another northbound vehicle, in 
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obedience to a red traffic signal. When the signal changed 
to green, the car ahead moved forward in such a manner 
as to indicate that the driver intended to make a left turn. 
However, the forward car was required to stop to allow 
southbound traffic to clear and defendant stopped also. 
After southbound traffic cleared, the forward car again 
proceeded to make a left turn and defendant proceeded 
forward. Then suddenly, and for no apparent reason, the 
car ahead stopped and defendant stopped to avoid striking 
the rear of the car ahead. There was no contact between 
the front of defendant’s automobile and the rear of the 
car ahead. (J.A. 4) 

Defendant’s automobile was proceeding at a slow rate 
of speed, having just started from a standstill, however, 
an application of brakes was necessary to avoid striking 
the rear of the car ahead. Plaintiff apparently made no 
effort to brace herself and when the brakes were applied 
she was thrown forward, striking her forehead on the 
windshield. 

The forward car drove on and has never been identified. 
The only known witnesses to this occurrence are plaintiff 
and defendant. 


STATEMENT OF POINTS 

The trial judge did not err in granting defendant’s 
motion for summary judgment since there is no material 
question of fact in issue and there was no evidence before 
the court from which an inference of negligence could be 
drawn. 

SUMMARY OF ARGUMENT 

1. While the Federal Rules of Civil Procedure require 
only a short and plain statement of facts in the filing of a 
complaint, this provision does not apply to summary judg¬ 
ment proceedings and plaintiff had ample opportunity to 
file counter affidavits or to take the defendant’s deposition 
and question him on the matters set forth in his affidavit. 
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2. On the evidence presented, the trial court had no 
alternative but to grant defendant’s motion for summary- 
judgment inasmuch as no genuine material factual issue 
was in existence and defendant was entitled to judgment 
as a matter of law. 

3. Reported cases of this type, wherein a passenger 
seeks to recover from the operator of a vehicle which is 
brought to a sudden stop to avoid striking a vehicle ahead 
are, with very few exceptions, actions against common 
carriers wherein plaintiff is owed the highest degree of 
care. 


ARGUMENT 

1. Plaintiff had ample opportunity to file affidavits or 
other evidentiary matter in opposition to defendant’s 
motion for summary judgment but failed to do so. Rule 
56 F. FRCP specifically provides that the court may allow 
a party a continuance in order to obtain affidavits, or to 
take depositions, or make other forms of discovery, but 
no such request was made by counsel. Therefore, his 
excuse of lack of information, or inability to allege 
evidentiary facts “which may have been brought out on 
cross-examination” is untenable. Foster, et al. v. General 
Motors Corp., 191 F. 2d, 907; Hartmann v. Time, Inc., 64 
F. Supp. 671. 

2. There is no material issue of fact as to the negligence 
of the defendant. As a matter of fact, with a few minor 
exceptions, plaintiff and defendant seem to he in complete 
agreement as to the facts surrounding this incident The 
only discrepancy, if it can be called that, relates to the 
question of whether or not there was any contact between 
the front of defendant’s automobile and the rear of the 
unidentified car ahead. 

Plaintiff’s testimony on this point is indefinite and un¬ 
certain. On deposition, when first describing the incident, 
she stated “He applied his brakes and it threw me for- 
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ward. What happened then I do not know.” (J.A. 11) 
Again referring to the incident, plaintiff testified, “I don’t 
know whether he hit the car, whether it—well, I don’t 
tihmk he hit the car.” (J.A. 12) (Emphasis supplied). 
Again on deposition plaintiff, in answer to a question as 
to whether or not there was contact between the two cars, 
stated, “I do not know.” (J.A. 17) 

Therefore, the best that can be said of plaintiff’s 
testimony on this point is that she does not know if there 
was a collision, but she thinks there was not. 

Opposed to this is the definite testimony of defendant in 
his affidavit, “there was no contact between my car and the 
car ahead of me.” (J.A. 4) 

The various cases cited in Appellant’s brief are clearly 
distinguishable from the case at bar. In the case of Cole 
v. Capital Transit Co., 90 U.S. App. D. C. 289, 195 F. 2d 
568, the plaintiff was a fare-paying passenger on defend¬ 
ant’s bus and this court held that the doctrine of res ipsa 
loquitur was properly invoked by the plaintiffs; that once 
having proved a sudden stop and resultant injury there 
arose in her favor an inference that defendant had not 
exercised the required highest degree of care. 

Appellant relies upon the language of the court to the 
effect that “the crucial question is not what the motorman 
did after he was faced with the emergency . . . but how 
he happened to become involved in that emergency.” The 
evidence in this regard was conflicting, the operator of 
the automobile denying that he cut in front of the street 
car and the motorman testifying that he did. 

The evidence in the instant case is clear, and without 
conflict as to how defendant became involved in the 
emergency which caused him to make a sudden stop. 

Initially he stopped behind another automobile headed 
in the same direction. When the traffic light changed 
the forward car moved ahead and defendant followed, both 
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cars moving into the intersection. The driver of the car 
ahead obviously intended to make a left turn since he was 
moving slowly to the left and then stopped because of 
traffic proceeding in the opposite direction. Defendant 
brought his car to a stop behind this car. The car ahead 
again started to make a left turn and defendant again 
proceeded forward. The car ahead stopped suddenly for 
no apparent reason. (J.A. 4) (Emphasis supplied) 

This testimony of the defendant is uncontradicted and 
the plain inference is that southbound traffic had cleared 
and the car ahead was free to proceed into its left turn. 

Therefore, the events that led up to the sudden stop by 
defendant, as well as the necessity for same are not in 
controversy. 

In the case of Capital Transit Co. v. Foster, U.S. 

App. D. C. , F. 2d , decided by this court 
May 26, 1955, there was very definitely a material issue 
of fact in existence—plaintiff alleging that the bus cut in 
front of her and made a sudden stop and defendant denying 
same. Moreover, there was a collision between the two 
vehicles. 

Again, in the case of Williams v. Capital Transit Co., 
U.S. App. D. C. , 215 F. 2d 487, there were questions 
of fact, the plaintiff was a fare-paying passenger on a 
streetcar and there was an actual collision between the 
streetcar and an automobile at an intersection. 

The cases cited by appellant are, with a few isolated 
exceptions, cases in which the person seeking to recover 
was a fare-paying passenger. 

The reported cases in which a guest has sought to re¬ 
cover from the host under similar circumstances are scarce. 
In 29 AXuB. 2d 98, there is a discussion of the ‘ ‘ stopping 
driver’s liability to guest or passenger”. The following 
cases were cited as instances in which plaintiff could not 
recover: Armistead v. Lenkeit, 230 Ala. 155, 160 So. 257'; 
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Glicken v. Bergman, 117 NJL 306, 187 A. 535; Kersey v. 
Fritz, 91 N. H. 484, 22 A. 2d 770; Cleary v. Echart, 191 
Wis. 114, 210 N.W. 267, 51 ALR 576; and Cahalane v. 
Dermery, 298 Mass. 34, 9 N.E. 2d 396. 

As appellant correctly states in his brief, the duty owed 
by a private automobile operator to his guest passenger 
is that of ordinary care. In the case at bar, the record 
is devoid of any evidence from which a lack of ordinary 
care can be inferred, either as to the sudden stop or the 
events that made it necessary. Certainly it cannot be said 
that the emergency was of defendant’s own making. 
Rather it was caused by the sudden and unexpected actions 
of a third person, which actions defendant had no reason 
to anticipate in the light of traffic conditions then in ex¬ 
istence. To impose liability in a situation such as here 
present would change defendant’s duty from ordinary care 
to that of an insurer of the safety of his passenger. 

Considerable point is made in appellant’s brief over the 
alleged fact that the stop made by defendant was not only 
sudden but “violent”. The fact that defendant made a 
sudden stop is admitted. The term “violent” has no 
application to this incident however, since it implies a 
rate of speed precedent to the stop which obviously did 
not exist Here we have two vehicles which have just 
started forward from a complete standstill. While the 
exact distance traveled before the stops were made is not 
in evidence, it is obvious that the forward car had not 
traveled any considerable distance into his left turn, other¬ 
wise the way would have been clear for defendant to pro¬ 
ceed. 

Furthermore, it is defendant’s contention that the Traffic 
and Motor Vehicle Regulations relied upon by the appel¬ 
lant have no application here. The regulation concerning 
“following too closely” applies to moving vehicles. There 
is no evidence in the record to the effect that defendant 
was “following too closely” behind the vehicle ahead. 




7 


Indeed the fact that he received no signal or other warn¬ 
ing of the intentions of the driver ahead, but was never¬ 
theless able to stop his vehicle without collision is con¬ 
clusive evidence that he was not following too closely. 

Also the regulation as to starting a standing vehicle 
before “such movement can be made with reasonable 
safety’* does not spell out a prima facie case of negligence 
against defendant, as alleged by appellant From the 
circumstances in existence at the time, defendant had every 
reason to believe that he could start his vehicle with rea¬ 
sonable safety. Otherwise, the question arises, what was 
defendant’s duty? If we follow appellant’s reasoning, then 
defendant is imposed with the duty of keeping his vehicle 
motionless until the unidentified vehicle has proceeded to 
a distance and/or direction which would make a collision 
between the two impossible. This is certainly not the mean¬ 
ing of “reasonable satefy.” Defendant respectfully sub¬ 
mits that this phrase means that the person so starting his 
vehicle should be in a position to avoid collision with 
other vehicles, assuming that the operators of such other 
vehicles act as reasonable persons would under like cir¬ 
cumstances. Obviously, had the driver of the forward car 
proceeded, as the evidence indicates he was able to do, 
there would have been no necessity for a stop by defendant. 

From the evidence in the record, there is one inference 
that is inescapable, namely that the appellant was not 
exercising reasonable care for her own safety at the time 
of this occurrence. Otherwise, she would have been able 
to brace herself or in some manner prevent her head from 
striking the windshield. Any adult person must be con¬ 
scious of the possibility of an occurrence of this kind in 
modern-day “stop and go driving”. A passenger in appel¬ 
lant’s position has no right to assume that her host will 
be able to operate his vehicle in such an manner that there 
will never be an occasion for a sudden stop. 
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While the evidence in the record in this regard may not 
be sufficient to sustain a finding that plaintiff was guilty 
of contributory negligence as a matter of law, it does lend 
weight to defendant’s contention that the events that 
caused plaintiff’s injury were not within his reasonable 
control. 


CONCLUSION 

There is no material question of fact in issue, and from 
the evidence as presented, no reasonable inference of neg¬ 
ligence on defendant’s part may be drawn. Therefore, the 
trial judge did not err in granting summary judgment in 
defendant’s favor and said judgment should be affirmed. 

Respectfully submitted, 

Robert E. Anderson 
Attorney for Appellee 
510 Mills Building 
Washington, D. C. 

Collins and Anderson 
Of Counsel 





